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Why do directors 
get banned?
Insolvency law can act to prevent individuals acting as a 

company director.

Imagine you are the managing director 
of a group of nursing homes. It is a 
busy working week and you receive, 

out of the blue, an email entitled “I’ve 
had enough” from the charge nurse of 
one of your homes, alleging malpractice 
there. Now think about what could 
flow from that. Did you imagine that 
you could be disqualified from being a 
director?

 This is the sad, but true, story of one 
Neil Cruickshank, the managing director 
of Castlebeck Care (Teesdale) Ltd. He 
recently consented to a disqualification 
undertaking, the administrative equivalent 
of a disqualification order but without the 
court proceedings, for eight years.

As a result, he can therefore no longer 
act as a director of a company; take part, 
directly or indirectly, in the promotion, 
formation or management of a company 
or limited liability partnership; or be a 
receiver of a company’s property.

This is likely to have a significant 
impact on his future earnings. Doubtless, 
however, the fact that he consented to 
an undertaking meant that he suffered 
a shorter period of disqualification and 
had to pay less, if anything, towards the 
costs of the process than if he had gone 
through the full court process.

His disqualification resulted from 
his failure to follow proper procedures 
regarding quality of care at a nursing 
home, after having been sent information 
from a whistleblower regarding the 
behaviour of staff at one of the homes 
run by his company.

Failure to follow internal policies can, 
as witnessed by Mr Cruickshank, result 
in serious censure. Directors should be 
aware of their company’s procedures 

and should follow them unless they have 
very good reason not to. Being a director 
can mean you ignore, or ride roughshod 
over, such policies at your peril.

What other reasons are there 
for disqualification?
Disqualification under the Company 
Directors Disqualification Act (CDDA) 
is seen in part as being a punishment for 
misconduct and also as a mechanism 
to help protect the public interest. It 
is intended to raise the standards of 
responsibility and to have a deterrent 
effect. The emphasis is on the civil, 
rather than the criminal, nature of the 
proceedings.

Sadly, in the eyes of many, there is no 
requirement to hold any qualifications 
before anyone can become a director 
of a company. By setting up a company 
you can, potentially, cause significant 
damage to others in business and to 
the Crown (and to HM Revenue and 
Customs in particular, which is often the 
largest creditor when things go wrong).

Accordingly, there are a number of 
reasons for disqualification, including 
being convicted of an indictable 
offence; persistent breaches of 
companies legislation; for fraud, etc. in 
winding up; on summary conviction 
of an offence; for “unfitness” where 
the company becomes insolvent; 
following investigation; infringement of 
competition law; wrongful trading; or 
where bankrupt or when failing to pay 
under a county court administration 
order.

The majority of disqualifications arise 
from unfitness following insolvency. 
In the majority of insolvency cases, 

the appointed insolvency practitioner 
has to produce, within six months of 
appointment, a report to the secretary of 
state for Business, Innovation and Skills 
on the conduct of all directors, including 
shadow directors, including any who 
have held such office in the three years 
prior to failure. Proceedings currently 
have to be started within two years of 
the insolvency starting – this period is 
currently being reviewed and we expect 
that it will be shortened.

The period for which a director may 
be disqualified is limited to 15 years.

Penalties for breaching 
disqualification orders
Anyone who acts in contravention of a 
disqualification order can be imprisoned 
for up to two years and/or receive a 
fine, for conviction on indictment; or 
imprisoned for up to six months and/or 
receive a fine not exceeding the statutory 
maximum, on conviction summarily.

Experience has shown that when 
a spouse has been disqualified, either 
under the CDDA or by virtue of being 
made bankrupt, they will often wish to 
have their spouse/partner or other close 
friend/relative “front” the business while 
they carry on running it from “behind 
the scenes”. All too frequently, this 
scenario unravels when the business fails 
again. At this point, the stooge quickly 
reveals that they were just a front and 
that the real brains was the subject of the 
disqualification or bankruptcy order.

What is a shadow director – 
and are they caught?
A shadow director is someone in 
accordance with whose directions and 
instructions a board is accustomed to 
act. This is a broad definition and at 
times has been tested to determine if it 
includes a company’s bank manager, 
who considers which cheques/payments 
should be passed for clearing and which 
should be returned unpaid when the 
company is approaching its facilities 
limit. Shadow directors are included 
for consideration under the CDDA 
and bankrupts who continue to act 
without the permission of a court can 
find themselves having their discharges 
suspended or being made subject to 
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bankruptcy restriction orders/agreements 
which, like the CDDA provisions, can 
extend the disabilities of bankruptcy for 
up to 15 years. 

Where a company is guilty of an 
offence, then any person who consented 
or contributed to its being so will also 
be guilty. In addition, there is personal 
liability for company debts arising during 
a period when a person acts while 
disqualified.

Why do we need this law?
The CDDA was introduced in 1986, at 
the same time as the insolvency laws 
were last significantly rewritten, in an 
attempt to prevent the misuse of the 
company form. A specific goal was 
to prevent and control the “phoenix 
company” situation. This is where a 
company is seen to rise out of the ashes, 
phoenix like, of a very similar company 
which ceased trading owing substantial 
sums; and the new company gets the 
benefit of the historic creditors but has 
no liability to them, in a flagrant breach 
of limited liability. Preventing individuals 
who would carry out such malpractice is 
seen as a remedy to this but the controls 
reach much further.

Does the watchdog have 
teeth?
The Insolvency Service Enforcement 
Outcomes report for the first quarter 
of 2015 show that all enforcement 
outcomes have decreased, compared 
to the same period in 2014. Director 
disqualifications were at the lowest 
level since 2012; bankruptcy and debt 
relief restriction orders and undertakings 
continue to decrease. There was a 
reduction in suspension of discharge 
orders for the ninth consecutive quarter.

What, you might ask, is going 
on?
The report suggests that “the number 
of disqualifications obtained is related 
to both the number of company 
insolvencies and available resources”. 
It is well known that, contrary to public 
perception, the number of insolvencies 
has been falling for the last few years. 
The number of disqualifications in the 
period 2010 to 2012 “is thought to be 

Business school launches new accounting programme
BPP University Business School has 
launched a new 18-month programme to 
enable students to study for their ACCA 
qualification full time, while enjoying a 
university experience.

The Advanced Diploma in 
Accounting and Finance (ACCA 
route) is accredited by the ACCA 
and designed so that each of its nine 
modules align to the nine fundamental 
level papers (F1–F9) of the ACCA 

professional accounting qualification. 
For each successfully completed 
module at BPP University, the student 
can gain an exemption from the 
equivalent ACCA paper.

The course is available at BPP 
University study centres in London, 
Manchester and Birmingham. The first 
intake is this September.

More information from  
http://tinyurl.com/qft6ug7

CHAPS payment system extended
CHAPS, the funds transfer system, has 
confirmed that its operational hours 
will be extended from summer 2016 by 
one hour and forty minutes per day – 
the exact date is to be confirmed. This 
follows an 18-month review by the 
Bank of England in its role as owner 
of the Real Time Gross Settlement 
System (RTGS) system, which is used to 

settle CHAPS payments. The extended 
hours will also apply to other users of 
the RTGS, including CREST, the UK’s 
securities settlement system.

Under the new regime, high value 
sterling CHAPS payments will be able to 
be made until 18:00 UK time, Monday 
to Friday.

http://tinyurl.com/nz8r2wj

New government drive to cut red tape
The government is planning further 
red tape cutting reviews in five more 
industry sectors and is appealing to 
businesses for comments.

The areas being reviewed are energy, 
including regulation and its enforcement 
by government, the energy regulator 
Ofgem, etc; care homes and the 

overlap of different inspection regimes; 
mineral extraction and the interaction of 
planning and permitting regimes; waste 
and the removal of certain barriers; 
and agriculture, where information 
requirements are now a major issue for 
the agriculture industry.

http://tinyurl.com/nwt544w

Business rates appeals rising
46% of properties have had their 
business rates bills appealed since 
April 2010, according to new research 
from property consultancy Daniel 
Watney. It estimates that over 898,000 
appeals had been lodged in total in 
the last five years to the end of March 
2015. Figures show that there were 

still over 280,680 unresolved claims 
across England and Wales at the end 
of March 2015 – roughly 31% of all 
claims the VOA has had to deal with. 
By comparison, there were 257,000 
outstanding appeals in 2011.

Guidance on appealing business 
rates: http://tinyurl.com/qepse3j

Competition and Markets Authority on energy
Following a year-long investigation into 
the energy market, the Competition 
and Markets Authority (CMA) has 
reported its interim findings. The CMA 
found small businesses to be deterred, 
impeded and discouraged from 
gaining better deals within the energy 

market. Specifically, the CMA pointed 
towards a lack of tariff comparison, a 
distrust of third party intermediaries 
due to complaints of malpractice, and 
disproportionate margins on pricing as 
problems for small businesses. 

http://tinyurl.com/oxx8hgw
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update
Carried over annual leave
A recent Employment Appeals Tribunal 
decision – Plumb v Duncan Print Group 
Ltd UKEAT/0071/15/DA – relating 
to the rules on carrying over annual 
leave accrued during sickness absence 
will be of interest to employers. The 
case clarifies two issues with regard to 
holiday and sick leave: first, that the right 
to carry forward accrued annual leave 
is not unlimited; and, second, that it is 
open to workers, even if the reason for 
their leave accruing is that they were 
unwilling, as opposed to unable, to use it 
during their sickness absence. 

Given the length of time the 
employee in this case was on sick leave, 
this case also highlights the importance 
of effectively managing employees on 
long term sick leave from an early stage. 

http://tinyurl.com/qzpqoxa

National Living Wage
A short analytical note from the 
government reckons that women and 
those based outside London and the 
South East will be the biggest winners 
from its budget announcement of a new 
national living wage (NLW) of £9 an 
hour for all over-25s by 2020.

The NLW should mean a direct boost 
in earnings for 2.7m low wage workers, 
and will mean that a worker in 2020 
on the NLW will earn £5,200 per year 
more than they do on the NMW today. 
The Office for Budget Responsibility also 
forecasts that in total up to 6m people 
may see their pay rise as a result of 
the NLW, with a ripple effect of higher 
wages up the income scale.

More information from http://tinyurl.
com/nzo99lp

Small businesses left to fend 
for themselves 
The Federation of Small Businesses is 
seriously concerned by the exclusion of 
businesses from the government’s flood 
insurance programme, Flood RE. New 
draft regulations laid before parliament 
included provisions for domestic 
properties, but ministers have decided to 
exclude small firms.

http://tinyurl.com/qhgt49s

When a director allows a company to 
continue to trade after the time that they 
knew, or ought to have known, that there 
was no reasonable prospect of avoiding 
insolvent liquidation, they can be held 
personally liable for the debts incurred 
after that date.

This is why, when things start to go 
wrong, directors should maintain a good 
documentation trail. What they are doing, 
and why, may seem obvious at the time. 
However, things may look very different 
when reflected on by a liquidator with the 
benefit of hindsight. Without the directors 
having contemporaneous notes about 
their actions, they may find themselves 
at the wrong end of a disqualification 
hearing or worse.

No creditor’s position should be 
allowed to get materially worse by 
virtue of the business carrying on.  
This also means avoiding pitfalls such  
as entering into transactions at 
undervalue or preferring one creditor 
to others. By the same token, directors 
in trouble cannot just abandon ship – 
they should take stock, establish their 
position and determine which they 
think is the best, or sometimes the least 
bad, way forward. To resign from office 
is seldom likely to be considered taking 
every step possible to minimise losses 
to creditors. TPAA

Peter Windatt

related to changes to the resources 
available following the government 
spending review”. Unfair treatment of the 
Crown (HMRC) still features as the most 
significant reason for disqualification.

For individuals, the numbers reflect 
the reduction in cases some nine to 12 
months ago. The reasons for restriction 
orders and undertakings are most 
commonly for neglect of business affairs, 
and preferences or transactions at an 
undervalue. These have remained the 
most frequent allegation types since 2010.

Is it important?
The loss of money to the Crown means 
that we will all have to contribute more. 
Following the Phones 4U collapse, 
HMRC is claiming some £168m and 
is likely to receive 0.4p in the pound – 
around £312,000. In addition, £3.4m was 
owed to staff for arrears of wages, unpaid 
holiday and pensions contributions – and 
the Crown, through taxpayers, will bear 
the majority of the cost.

What should directors do 
when things don’t go to plan?
When a business is performing well, 
the first duty of a director is towards the 
company shareholders. When things 
start going awry that duty moves over 
towards protecting the creditors. The 
defence to an accusation of wrongful 
trading (which can enable the “veil of 
incorporation” to be lifted and company 
liabilities to be passed on to the directors 
personally) is that they took “every step 
possible to minimise losses to creditors”.

Many directors do not realise that the 
protection of limited liability can be lifted. 

Peter Windatt is an accountant and 
licensed insolvency practitioner 
with BRI Business Recovery and 

Insolvency.

Other cases leading to disqualification
There are plenty of other cases that have led to disqualification. Take Keith Hawker, 
the sole director of Ontinuity Ltd, a bespoke web hosting company, who was 
disqualified for eight years for failing to deal with the company’s tax affairs and for 
diverting money to a company of which he was director and main shareholder.

And there’s Fiaz Razzak Malik, a director of Fima Consulting Ltd, a wholesale 
mobile phone business based in Slough, disqualified as a director by the High Court 
for 13 years for participating in contrived transactions with a view to gaining VAT 
refunds of over £1m.

Lastly, Frederick Geraint Hawkes and his mother Janis Hawkes, the directors of  
F G Hawkes (Western) Limited were disqualified for 10 years for causing the 
company to submit annual financial accounts which they knew contained false 
information and submitting false VAT returns to HMRC.

All three cases were announced on 9 July 2015.


