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“You must be really busy?” 

There is a lot of conflicting news coming out of our media.  Unfortunately bad news sells 
and so the doom and gloom merchants seem to win the headlines and “double dip” trumps 
“green shoots” every time.  The fact that in the last quarter administrations fell 35% and 
liquidations 14% is largely ignored.  The truth is that insolvency practitioners are not very 
busy at present and are looking to scale back, not expand.

As with the turn of 2009/10 when everyone expected an upswing in business failures, so 
it is expected now.  Let us hope, for the sake of UK PLC, that the doom-mongers are 
wrong again.

One reason given for the good news is the Crown’s generous Time To Pay (“TTP”)
agreements under the Business Payments Support Service (“BPSS”).  The BPSS was 
launched in November 2008.  From then to December 2010 395,000 TTP agreements 
were made by HMRC, deferring £6.83 billion of tax.  The flip side of the good news is 
the risk that there will now be a withdrawal of the scheme.

Principles of Time To Pay 

Time To Pay agreements fall within the scope of HMRC’s discretion provided their 
published principles are followed including
• TTP is only agreed where HMRC is satisfied that the customer cannot pay their 

liability on the actual due date(s) 
• The customer offers the best payment proposals that they can realistically afford. 

If their ability to pay improves during the TTP period then they must contact 
HMRC and increase their payments/clear the debt 

• TTP is only agreed where HMRC believes that the customer will have the means 
to pay the taxes included in the TTP arrangement and any other taxes outside the 
arrangement which become due during the TTP period 

• The TTP period is as short as possible 

Under no circumstances can HMRC ever reduce the amount of tax due as part of a TTP 
arrangement.

HMRC go on to say that the TTP Scheme is about helping the “Can’t Pays” to manage 
their position, not to assist the “Won’t Pays” to get away with things for longer while 
incurring additional liabilities.  
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Insolvency and Employees 
 
Do you know what employees are entitled to? 
 
The Employment Rights Act (1996) (“ERA”) provides employees of any insolvent business, with 
the right to make claims against the National Insurance Fund (“NIF”) through the Redundancy 
Payments Office.  This accelerates payments to employees (usually 6-8 weeks from the date of 
insolvency) and so negates some of the impact on them.  The NIF then claims in the insolvency 
“standing in the shoes” of employees for sums paid. 
 
An employee will be able to claim for: 
 

arrears of pay (includes a guarantee payment; payment for time off under Trade Union 
and Labour Relations (Consolidation) Act 1992 (for carrying out trade union duties); pay 
on suspension on medical or maternity grounds; and a protective award under Trade 
Union and Labour Relations Act 1992); 
 
all accrued holiday pay; 
 
unpaid contributions to an occupational pension scheme; 
 
protective award from an employment tribunal; 
 
pay in lieu of notice/damages for wrongful dismissal/unfair dismissal; and 
 
redundancy. 

 
The amounts paid out to employees by the NIF are currently limited to £464 (effective from 6 
April 2014) per week per employee (for each of the entitlements).  Therefore, if an employee 
earns above £464 per week, the excess will be treated as an unsecured claim and will only be paid 
if a dividend is paid to unsecured creditors. 
 
Sub-contractors are not considered employees.  Therefore, they are unable to claim against the 
NIF.  Any amounts due to a sub-contractor for work done will be treated as unsecured claim in the 
insolvency. 
 
Other types of claims 
 
Expenses (i.e. mileage, entertaining, etc)  
 
Expenses cannot be claimed against the NIF.  However, the employee can submit a claim in the 
insolvency as an unsecured creditor for any of these. 
 

 

Employees – more jobs for the boys? 
 

Insolvency law, since the Enterprise Act, has focused on the rehabilitation and rescue of businesses 
in financial difficulty. 

Employment law, however, is trying to ensure the protection and continuity of the employment 
relationship between the troubled employer and their employees. 

The legislation, as regards consulting employees about possible redundancies, does vary when the 
number of employees at a premises is 20 or more and then again at 100 or more.  

These changes affect the position of solvent companies far more than they do those entering into an 
insolvency process.  However, when there are no funds for the employees, the “protection” that 
extra consultation rights might otherwise have given them all but evaporates. 

 

The Government’s helping hand 
On the commencement of an insolvency the law treats all employees the same whether they are 
salaried, weekly paid, members of unions, directors or otherwise. Where the company can’t pay, 
the Government can step in. 

The Government, however, will not pay claims outside an insolvency process. Ceasing to trade or 
being struck off the register at Companies House are not enough. 

The fact that directors are now receiving payments from the Redundancy Payments Office (“RPO”) 
(subject to them not having overdrawn directors’ loan accounts) has led to some interesting sales 
pitches from insolvency practitioner (“IP”) firms and their “sales consultants”.  

The reasons for undertaking some insolvency appointments now appear to be solely in order to 
generate the directors’ employment claims the funds from which are then used to defray the costs 
of the insolvency process. 

Jobs for the boys you might say. 

 

The case for and against 
In a single briefing there isn’t the space to put all the arguments forward either for or against this 
practice.  

Clearly, when the fees of the IP are entirely contingent on the employment claims of the director 
being paid, there are numerous ethical challenges that will be faced – the greater the claim, the 
higher the fees perhaps; all of which are imperilled if a possible overdrawn director’s loan is 
included in the statement of affairs. 

Where there are multiple employee claims, as well as directors, then a voluntary liquidation may be 
much more likely to result in employee claims being paid out more quickly than would a longer 
drawn out compulsory liquidation – though generally they are a lower cost (to start off at least) 
option. 
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What the employee can claim 

Employees’ claims are, to some extent, preferential (arrears of pay, holiday pay and pension 
contributions, albeit subject to certain limits) with the excess and all other employee claims ranking 
as ordinary unsecured creditors. 

 

What the RPO will pay out 
This is different again – it will include elements of redundancy pay and pay in lieu of notice 
(“PILON”) in addition to the above. To the extent that any payments are made by the RPO they will 
then stand in the shoes of the employee for any funds that become available through the insolvency 
process. Their claims are said to be subrogated. 

 

Redundancy pay 
 half a week’s pay for each full year you were employed and under 22 years old; 
 one week’s pay for each full year you were employed and between 22 and 40 years old; 
 one and a half week’s pay for each full year you were employed and 41 or older. 

To be eligible for redundancy pay, an employee must have at least 2 years’ service with their current 
employer.  A £525 per week cap applies to all claims (current 2019/20 limit); up to a maximum of 
20 years employment. 

 

Statutory notice pay 
You are entitled to paid notice when made redundant – even if not in your contract. It is worked out 
as one week’s notice for every year you were employed up to a maximum of 12 weeks (maximum 
claim of £6,300 currently). 

 

Arrears of pay 
You are only entitled to money that is in your employment contract. You’ll get up to 8 weeks 
maximum and be subject to income tax and NI as usual. 

 

Accrued holiday pay 
You can claim for holiday days owed but not taken as well as those taken but not paid for. You can 
only be paid for holidays taken or accrued in the 12 months before your employer became insolvent.  
In addition, where pension contributions are missing there are ways of claiming for these too. 

 

Best advice 
As ever, you can rely on BRI for right advice first time, every time.  Call any of our offices and 
speak to one of the management team for a free, no obligation and confidential discussion.  

 
Important note: This briefing has been prepared as background information for the general professional adviser and is not a 
comprehensive statement of the law – we recommend that expert advice be taken on specific issues arising in practice.  


