BUSINESS RECOVERY AND INSOLVENCY

Ignorance is bliss...but it is no defence.

When a company enters into a particular formal insolvency process, there is a requirement for an
insolvency office-holder to investigate the reasons why a company has failed and the conduct of all
directors.

Misfeasance

A common area considered is whether or not there has been any misfeasance. For an office-holder there
are two definitions of ‘misfeasance’ that need to be considered as part of their investigations.

The first of these definitions of misfeasance is contained within Section 212 Insolvency Act 1986, which
provides a ‘summary remedy against delinquent directors, liquidators, etc. and permits a liquidator, creditor
or contributory to bring a claim against a director if it can be proved that a director has misapplied or
retained or become accountable for any money or other property of the company or been guilty of any
misfeasance or any breach of fiduciary duty in relation to the company’. Put simply, this is a key weapon
in an office-holder’'s armoury when considering a claim against directors, as the provisions within are
something of a ‘catch all’.

If found guilty of misfeasance, directors can be found personally liable to contribute to a company for the
losses. In some cases, the losses awarded can be significant.

The second definition is how misfeasance under The Companies Act 2006 is summarised - ‘where a
company director or officer acts illegally or improperly in breach of their fiduciary duties causing harm or
loss.” The fiduciary duties of directors are primarily aimed at safeguarding the interests of the company,
which in turn protects the interests of its shareholders, creditors and employees.

Misfeasance Claims and How to Avoid Them

Within the last few years, there have been a number of high profile cases, where liquidators have been
successful in pursuing claims against directors for misfeasance.

The Responsible Director

“But I'm not the finance director, | didn’t see management accounts, | can’t be held liable” not so, to repeat
the theme of this briefing, ignorance is no defence for a director when it comes to knowing their fiduciary
duties.

The fact that a director may not be privy to financial information (whether they want to see it or not) or that
they may not be responsible for the day to day running of a company is not a defence to any claim brought
by a liquidator or creditor or contributory under Section 212 Insolvency Act.

Therefore, in order for directors to try and protect their position, if not already implemented, the following
actions should be considered:
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e Regular board meetings to discuss the financial performance of a company, with all meetings

documented.

¢ Produce monthly management figures, budgets, etc. and review them. If something doesn’t look

right, question it.

e |[f there are any concerns or suspicions with regard to the company’s financial performance talk to
staff (credit control, accounts payable) — do they share these concerns, i.e. creditors chasing due

to late payment, failure to file returns, HMRC not paid up to date.
e Regularly review the company’s bank statements - are there any unusual payments?

Review year end accounts. Has the company made a loss? Is it balance sheet insolvent? If so,

question why and consider how the position can be improved.

Although it can be challenging in the circumstances, following the above steps will be even more important
when perhaps there has been a breakdown in a relationship between directors.

If you have any clients that are concerned about their personal position as a result of the financial position
of a company, please do not hesitate to contact any member of the team at BRI Business Recovery and

Insolvency.

Important note: This briefing has been prepared as background information for the general professional adviser and is not a comprehensive statement of the law — we recommend that expert advice be taken on
specific issues arising in practice. We hope that you have enjoyed reading this briefing. If we have sent it to you “unsolicited” and you would prefer us not to have done so, please contact anyone at BRI and we
will happily remove you from our contact database — though we will be sorry to see you go. We do not share or sell our database content with others, we only use it to send our occasional briefings, invitations to
events and matters that we think will be of interest to you. If you would prefer us to stop please let us know. BRI's Privacy Notice can be found at www.briuk.co.uk/privacy-notice. BRI Business Recovery and

Insolvency is a trading name of BRI (UK) Ltd and associated companies.
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