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“You must be really busy?” 

There is a lot of conflicting news coming out of our media.  Unfortunately bad news sells 
and so the doom and gloom merchants seem to win the headlines and “double dip” trumps 
“green shoots” every time.  The fact that in the last quarter administrations fell 35% and 
liquidations 14% is largely ignored.  The truth is that insolvency practitioners are not very 
busy at present and are looking to scale back, not expand.

As with the turn of 2009/10 when everyone expected an upswing in business failures, so 
it is expected now.  Let us hope, for the sake of UK PLC, that the doom-mongers are 
wrong again.

One reason given for the good news is the Crown’s generous Time To Pay (“TTP”)
agreements under the Business Payments Support Service (“BPSS”).  The BPSS was 
launched in November 2008.  From then to December 2010 395,000 TTP agreements 
were made by HMRC, deferring £6.83 billion of tax.  The flip side of the good news is 
the risk that there will now be a withdrawal of the scheme.

Principles of Time To Pay 

Time To Pay agreements fall within the scope of HMRC’s discretion provided their 
published principles are followed including
• TTP is only agreed where HMRC is satisfied that the customer cannot pay their 

liability on the actual due date(s) 
• The customer offers the best payment proposals that they can realistically afford. 

If their ability to pay improves during the TTP period then they must contact 
HMRC and increase their payments/clear the debt 

• TTP is only agreed where HMRC believes that the customer will have the means 
to pay the taxes included in the TTP arrangement and any other taxes outside the 
arrangement which become due during the TTP period 

• The TTP period is as short as possible 

Under no circumstances can HMRC ever reduce the amount of tax due as part of a TTP 
arrangement.

HMRC go on to say that the TTP Scheme is about helping the “Can’t Pays” to manage 
their position, not to assist the “Won’t Pays” to get away with things for longer while 
incurring additional liabilities.  
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Insolvency and Employees 
 
Do you know what employees are entitled to? 
 
The Employment Rights Act (1996) (“ERA”) provides employees of any insolvent business, with 
the right to make claims against the National Insurance Fund (“NIF”) through the Redundancy 
Payments Office.  This accelerates payments to employees (usually 6-8 weeks from the date of 
insolvency) and so negates some of the impact on them.  The NIF then claims in the insolvency 
“standing in the shoes” of employees for sums paid. 
 
An employee will be able to claim for: 
 

arrears of pay (includes a guarantee payment; payment for time off under Trade Union 
and Labour Relations (Consolidation) Act 1992 (for carrying out trade union duties); pay 
on suspension on medical or maternity grounds; and a protective award under Trade 
Union and Labour Relations Act 1992); 
 
all accrued holiday pay; 
 
unpaid contributions to an occupational pension scheme; 
 
protective award from an employment tribunal; 
 
pay in lieu of notice/damages for wrongful dismissal/unfair dismissal; and 
 
redundancy. 

 
The amounts paid out to employees by the NIF are currently limited to £464 (effective from 6 
April 2014) per week per employee (for each of the entitlements).  Therefore, if an employee 
earns above £464 per week, the excess will be treated as an unsecured claim and will only be paid 
if a dividend is paid to unsecured creditors. 
 
Sub-contractors are not considered employees.  Therefore, they are unable to claim against the 
NIF.  Any amounts due to a sub-contractor for work done will be treated as unsecured claim in the 
insolvency. 
 
Other types of claims 
 
Expenses (i.e. mileage, entertaining, etc)  
 
Expenses cannot be claimed against the NIF.  However, the employee can submit a claim in the 
insolvency as an unsecured creditor for any of these. 
 

 

 
Directors in the dock 
 
A firm specialising in defending directors from disqualification recently posted that “Directors often 
place companies into liquidation ‘blind’, without proper or necessary thought having been given by 
them (or those advising them), pre-liquidation”. 
 
We describe these situations as “gotcha” liquidations. The advising IP saw an opportunity for two 
bites at the cherry – the first being to undertake the liquidation for a modest fee, a sprat to catch a 
mackerel (often paid by directors personally) and the second to pursue the directors for various 
reasons “because the creditors want us to” – a further (larger) fee opportunity. 
 
Common reasons for pursuit cited include: 
 

 Wrongful trading 

 Selling assets for less than market value 

 Preferring creditors 

 Misfeasance 

 Overdrawn Directors Loan Account  

 Illegal dividends 

 Use of prohibited name 

 
An insolvency practitioner should be transparent about their duties to investigate the insolvent 
company’s financial information and the directors’ conduct once formally appointed.  Our approach 
is always to discuss these potential issues with directors at the outset to enable them to be in a 
position to make an informed decision on how best to proceed.  
 
On that note, it is also very important for directors to be totally transparent as we are only able to 
carry out very limited investigations prior to our formal appointment. 
 
At BRI, when advising a new client, we ask a lot of questions during the initial stages and this is to 
ensure that we have covered off all areas that could lead to a possible claim against a director.    
 
If an IP is not asking questions and implying that a director has nothing to worry about, be very 
aware and get a second opinion.   
 
Furthermore, we are sometimes asked to review the work of other IPs and, in most cases, we refer 
such matters to insolvency solicitors rather than enter into arguments with IPs having similar 
qualifications, if not the same ethics. 
 
 
 
 
 

Wrongful trading; mitigating the risk 
Most directors are unaware of the personal risks they take by continuing to trade their 
company after it may be considered to be insolvent.  
 
What is wrongful trading? 
The law states “where a director knew, or ought to have concluded that there was no 
reasonable prospect that the company would avoid going into insolvent liquidation” 
(Section 214, IA86).   
 
Or, putting it simply, a director could become personally liable for the debts of a company 
incurred after a time when a reasonable person would have stopped trading. You may recall 
the Government stepped in during the pandemic to relieve directors of this wrongful trading 
threat – albeit temporarily.  This suspension of provision was revoked on 30 June 2021.  
With Section 214 back in play, alarm bells should be ringing for directors if the company 
is unable to pay any of its debts as they fall. 
 
What should I do next? 
You will be surprised how often businesses find themselves operating whilst insolvent but 
it is possible to "keep calm and carry on" trading without being in breach of Section 214. If 
the directors can evidence that they took every step, with a view to minimising potential 
losses to the company’s creditors and the creditor position doesn’t worsen, they may not be 
held personally liable for the additional debts. However, the onus is on the directors to 
prove what steps were taken; when and why. 
 
If you (or a client) find themselves in this position, here are a few practical steps that may 
well help the director at a later date to avoid any allegations that the company traded 
wrongfully. 
 

 Document the decisions made by you and fellow directors.  
 To keep abreast of the financial position, speak to the accountant and ask for their 

professional assistance in providing financial information on a regular basis. 
 Monitor cash flow projections to ensure the company continues to operate in a 

positive cash flow manner going forward.  
 Watch out for the unexpected (e.g. loss of significant contract or unanticipated 

liabilities) which could result in the original strategy being altered or even scrapped. 
 Make sure the staff within the organisation follow the plan of action, as directors 

ultimately held responsible if things go wrong. 
 Don’t be afraid to seek specialist professional advice from an Insolvency 

Practitioner. We are here to help and provide support. 
 
In summary, alarm bells should be ringing for directors if they think they might be 
insolvent. However by taking the appropriate action, risks can be mitigated and trade can 
continue.    
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It ain’t over, even when it’s over – strike off 
 
The Ratings (Coronavirus) and Directors Disqualification (Dissolved Companies) Bill will prevent 
directors closing a company via a dissolution process without being investigated for any 
wrongdoing or malpractice. The new measures will grant the Insolvency Service power to 
investigate the conduct of directors of dissolved companies and will hopefully stop directors, who 
may have acted fraudulently in relation to any of the Government backed Coronavirus business 
loans, misusing the strike off process. 

The government has identified two types of fraud: 

1. ‘Soft’ fraud – which is described as borrowers who exaggerate otherwise legitimate 
claims, such as overstating turnover in order to receive a larger loan. 
 

2. ‘Hard’ fraud – which is the deliberate deceit of the scheme by criminal organisations or 
others, on a much larger scale.  

This might include:  

 the impersonation of legitimate businesses or individuals; 
 fraudulently adopting a company established before the 1 March 2020 scheme 

cut-off; 
 use of ‘money mules’ to take out loans, who then immediately file for 

bankruptcy; and 
 making multiple applications across a number of different lenders. 

The introduction of the new measures may, in part, be a direct result of the dissolution process being 
used to avoid repaying funds which may have been either utilised incorrectly or fraudulently 
obtained. 
 
To date, no guidance has been issued on what the consequences are for the types of fraud noted 
above.  Watch this space! 
 
 
Best advice 
 
We want to build relationships and to be your trusted advisors. Call any of the BRI offices and 
speak with one of the management team for a free, no obligation discussion. Based on this 
information we will explain the options available irrespective of the fee outcome for ourselves. 
 
 
 
 
Important note: This briefing has been prepared as background information for the general professional adviser and is not a 
comprehensive statement of the law – we recommend that expert advice be taken on specific issues arising in practice. 
 

 

Case study: A diamond in the rough 
The pandemic has had a devastating effect on the retail sector and BRI were asked to help 
one such retailer, being a jewellers based in London. 
 
The jewellers were tied into a lease with two years still to run, and was struggling to meet 
its ongoing rental obligations, let alone pay off historic debt.  Without the means to invest 
further funds the director saw no solution other than liquidation. As the landlord represented 
by far the majority creditor, we considered that if a resolution with the landlord could be 
achieved then formal insolvency could be avoided. 
 
Despite increasing pressure from other creditors and a relatively hostile relationship 
between the director and landlord having developed, we set about negotiating the debt owed 
to the landlord. Initial offers were rejected however, a second round of negotiations led to 
the landlord agreeing to an informal surrender of the lease with no future rent payable.  
Throughout this period, the company continued trade despite being heavily insolvent. 
 
With the rental burdened removed the company has been able to continue to trade via 
ecommerce. Although still not entirely out of the woods, current assets should enable all 
other liabilities to be met. Despite still being cash flow insolvent, there was a plan to carry 
on without worsening the position for the remaining creditors.  
 
The company not entering liquidation also helps the director in saving the need to write off 
a significant sum invested in the business. It is hoped these funds can now be recovered 
from successful future trade. 
 
What the client said  
“I will always remember how much your advice helped me and how without you, I would 
have been at the mercy of the insolvency sharks unnecessarily. I am truly grateful to you 
for saving me that misery at such a shocking time. You were heroic!” 
 
We like to think our actions speak louder than words, but it is still always good to share the 
positive feedback from clients. 
 
If you or your clients are currently experiencing any difficulties including the threat of 
insolvency, do not give up hope, instead please contact BRI and we will assist in 
considering all of the potential options open to you. Please be assured here at BRI we will 
always provide the right advice, first time every time, regardless of the fee outcome to us 
 
 
 
 
Important note: This briefing has been prepared as background information for the general professional adviser and is not a 
comprehensive statement of the law – we recommend that expert advice be taken on specific issues arising in practice. 
 


